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ELECTRONIC COMMUNICATION is ubiquitous in our society and has had a profound
effect in the workplace. Public employers view email as a valuable tool to commu-
nicate work-related issues and increase productivity; labor unions use it to com-
municate, organize, and educate its members and staff. However, unions’ desire to
use public employers’ email systems raises a number of concerns among employ-
ers. These include adverse affects on:

� Productivity, i.e., interruption of work time because employees are review-
ing/responding to non-work-related emails;

� Staff resources;
� Computer systems, e.g., the need to protect computer bandwidth, avoid a burden

on servers and other equipment, and guard against harmful viruses; and,
� Compliance with legal requirements regarding the use of public resources.

The tension between unions’ desire to use employers’ email systems and employ-
ers’ need to insure that their systems are used properly has resulted in disputes and
litigation over the past several years.1 This article answers the following questions:
What rights of access do unions have to an employer’s email system? Is email a
negotiable subject? Under what circumstances can the right to use email be lost? And
finally, what legal restrictions exist regarding the use of an employer’s email system?

Union Access Rights

Under California’s public sector laws, labor organizations generally have the
right of access at reasonable times to areas in which employees work. They also
have the right to use institutional bulletin boards, mailboxes, and other means of
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Nothing in the law

demands that because

some email use is pro-

vided for non-business

reasons, a union is

entitled to unfettered
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communication, subject to reasonable regulation.2 Unques-
tionably, email qualifies as a means of communication. How-
ever, the Public Employment Relations Board and at least
one court have ruled that an employer need not make all
means of communication available to employee organiza-
tions.3  Based on the statutory right to reasonable regulation,
an employer may reserve some sources of communication
for business use.4 The key is whether these alternative means
provide an adequate opportunity for
communication. Access is determina-
tive, not speed.

Neither PERB nor the courts has
required a public employer to open its
electronic mail system to labor organi-
zations if the employer reserves its com-
puter system for business purposes only.
That is, if an employer wants to exclude
an employee organization — or any
other group or individual — from us-
ing its email system, it may do so by
reserving the system for business pur-
poses only. The rule in the private sec-
tor is the same.5

In contrast, if a public employer
permits its system to be used for non-
business reasons (e.g., social, recre-
ational uses), a labor organization has an equal right to such
use. An employer’s failure to grant a union the right to use its
system when it grants access for other non-business pur-
poses would constitute unlawful discrimination and a denial
of rights guaranteed to employees and employee organiza-
tions under the law.6 For example, in State of California
(Department of Personnel Administration et al.),7 PERB held
that it was a violation of the Dills Act for the state to allow
minimal personal communication by email but prohibited
such communication by the labor organization.

While an employer may not discriminate against em-
ployee organizations in the use of email, nothing in the law
demands that simply because some email use is provided for
non-business reasons, a union is entitled to unfettered use of
the system. Thus, even if an employer permits non-business
use, it retains the ability to adopt reasonable time, place, and
manner restrictions. For example, an employer may restrict

access to non-work time or incidental use, or may prohibit
the transmittal of voluminous email or burdensome attach-
ments.

In the Dills Act case noted above, although PERB
condemned the state’s refusal to allow the California State
Employees Association access to its email system (when it
allowed access for other minimal personal communication),
the state’s action prohibiting the union from sending volu-

minous messages was lawful because
there was no evidence that the state had
ever permitted others to conduct, for
personal reasons, frequent and heavy
levels of email communication.

Unions’ Right to Negotiate Email
Policies

Each of the laws that PERB admin-
isters provides for a duty to negotiate
regarding subjects within the scope of
representation. In general, the scope of
representation includes such matters as
wages, hours, and other terms and con-
ditions of employment. It excludes con-
sideration of the merits, necessity, or
organization of any service or activity

provided by law or executive order.8

Union access rights generally are considered to be within
the scope of representation.9 Furthermore, PERB has ruled
that email and computer use policies are subject to the duty
to negotiate.10 Such policies are negotiable, according to
PERB, because they affect employee organization access
rights and constitute a new ground for discipline for em-
ployees who violate their provisions. As a result, a proposed
change to a past practice regarding employees’ use of agency-
provided computers is subject to the obligation to negotiate.
An employer that contemplates such a change therefore must
either provide notice and a reasonable opportunity to nego-
tiate prior to taking the action or otherwise have a valid de-
fense to a unilateral action (e.g., clear and unmistakable
waiver).
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Loss of the Right to Use Public Agency’s Email

Even in situations where a labor organization has a right
to use the public agency’s email system, such a right may be
lost under certain circumstances. PERB has ruled:

Speech which is related to employer-employee relations
may nonetheless lose its statutory protection where it is
found to be so “opprobrious, flagrant,
insulting, defamatory, insubordinate,
or fraught with malice,” [citations] as
to cause “substantial disruption of or
material interference with material
interference with [the employer’s]
activities.”11

For example, in San Diego Commu-
nity College Dist.,12 PERB upheld the
dismissal of an unfair practice charge
where the facts demonstrated that the
district refused to distribute a document
in which the union accused district of-
ficials of engaging in felonious conduct.
The refusal to distribute the document
was warranted, PERB ruled, because the
defamatory speech had lost its protected
status and the district had acted consistent with its retained au-
thority under the parties’ collective bargaining agreement

Logically, the same process should apply to situations
involving the transmittal of email. Thus, union email com-
munications that are so insulting, opprobrious, defamatory,
insubordinate, or malicious as to create a reasonable likeli-
hood of substantial disruption of or material interference
with governmental services can be prohibited. The prohibi-
tion against sending such communication also can be incor-
porated into the parties’ collective bargaining agreement. If
such communications are sent by employees without the prior
knowledge and consent of the public agency, the agency
would be able to discipline employees for improper con-
duct.

Logic and reason also dictate that email communica-
tion that discloses confidential business information will lose
its protected status. Thus, if a union officer divulges confi-

dential terms of a potential agreement involving the dis-
missal of a public agency manager, the communication
should be considered unprotected, thereby permitting the
public agency to take disciplinary action. Indeed, a few years
ago, the general counsel to the National Labor Relations
Board provided advice on a case where an employee obtained
an internal management memorandum that revealed the
terms and costs of a special retirement program proposed by

the employer. The general counsel
opined that it was lawful for the em-
ployer to discipline the employee who
posted the memorandum on the union’s
website because the employee’s activity
was not protected by Section 7 of the
National Labor Relations Act.13

Legal Restrictions on the Use of
Email

Education Code Sec. 7054 pro-
vides that no school district or commu-
nity college district funds, services, sup-
plies, or equipment shall be used for
the purpose of urging the support or
defeat of any ballot measure or candi-

date including, but not limited to, any candidate for election
to the governing board of the district. Government Code
Sec. 8314 provides that it is unlawful for any elected state or
local officer, including any state or local appointee, employee,
or consultant, to use or permit others to use public resources
for a campaign activity, or personal or other purposes that
are not authorized by law.

These and similar laws throughout the country14 recog-
nize that although government officials and employees are
not prohibited from being politically active, certain activi-
ties are restricted to protect the integrity of the government
and the electoral process.  Namely, these are laws created to
safeguard public resources, ensure that government remains
nonpartisan and neutral in election matters, and protect gov-
ernment employees from pressure to support or oppose can-
didates or ballot measures. Among these forbidden activi-
ties is the use of employer means of communication to dis-
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seminate information supporting or opposing political can-
didates or ballot measures.15 Since email is a means of com-
munication, then logically its use by unions (or governing
body members, managers, or employees) to support or op-
pose political candidates or ballot measures should be pro-
hibited.

There are no cases directly holding that the use of email
to support or oppose political candidates or ballot measures
is prohibited. Thus, some uncertainty exists about the con-
clusion to be reached and some union
advocates argue that this prohibition
should not apply to email. An examina-
tion of the origin and purposes of the
law, however, as well as a review of the
statutory and constitutional issues
raised by certain union advocates, leads
to the conclusion that email should be
treated no differently than any other
form of (forbidden) communication.16

The claims of union advocates
have centered on Ed. Code Sec. 7054.
The evident purpose of that section is
found in the seminal case of Stanson v.
Mott.17  In Stanson, the director of the
State Department of Parks and Recre-
ation was accused of improperly ex-
pending public funds to promote pas-
sage of a park bond issue. In holding
the expenditure of funds for that purpose to be unlawful, the
Supreme Court cited potentially serious constitutional ques-
tions:

A fundamental precept of this nation’s democratic elec-
toral process is that the government may not “take sides”
in election contests or bestow an unfair advantage on
one of several competing factions…the selective use of
public funds in election campaigns, of course, raises the
specter of just such an improper distortion of the demo-
cratic electoral process.18

Ed. Code Sec. 7054 was enacted a year after the Stanson
case was decided and undoubtedly was designed to incorpo-
rate the holding of the court. Union attorney Martin Fassler
has claimed that amendments to the section in 1995 reveal

PERB held that

Ed. Code Sec. 7054’s

prohibitions were not

limited to board

members or admin-

istrators but included

employees and the

union, as well.

an intent to limit the section’s provisions to elected officials
and administrators (managers). Case authority, logic, and
reason, as well as a careful review of the legislative history,
show that no such restriction was intended. (For Fassler’s
opinion, see pp. 17-20.)

First, the clear focus of the statute — and the Supreme
Court’s concern in Stanson — is on the use of public funds
and resources to support or oppose candidates or ballot mea-
sures, not on the identity of the speaker. The use of taxpayer

money is proscribed, not the rights of
individuals to engage in political ac-
tivity. In addition, in PERB’s San Diego
ruling, the board held that Ed. Code
Sec. 7054’s prohibitions were not lim-
ited to board members or administers
but included employees and the union
as well. In that case, PERB concluded
that a union’s efforts to use the district’s
intersite mail system and photocopy-
ing services on a reimbursement basis
were prohibited by the Education Code
and thus, the district’s refusal to allow
the union to use its resources was not
only permitted but mandated.19

If employees or others were en-
titled to use district funds or resources
to support or oppose candidates or bal-
lot measures, the purposes of the law

would be undermined. Taxpayer money would be used to
subsidize political speech. Government would be able to
perpetuate itself by allowing third parties to act in its stead.
For example, a governing board could allow district em-
ployees or the exclusive representative to urge coworkers to
support the incumbents or their allies, or send mass email
communications to the public urging support.

Second, the legislative history concerning Sec. 7054
makes clear that the focus was on the expenditure of public
resources, not on the identity of the speakers (i.e., board mem-
bers or administrators). A State Senate Committee staff analy-
sis states that the bill “would prohibit district employees
from using working hours or district facilities to solicit or
receive funds to support or defeat ballot measures that affect
their compensation or working conditions.”20 This same
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analysis and one prepared for the Senate Rules Committee
stated that the bill “would conform the rule on the use of
public funds by school or community college districts with
the rule on the use of public funds by a city, county, or state.”21

Furthermore, a staff analysis when the bill was ready for final
action noted:

A principal purpose of this bill is to prevent the use of
taxpayers’ money to support or oppose school bond mea-
sures. This bill recognizes the diffi-
culty in prohibiting speech by school
employees or officials while working
regarding a bond…. 22

The legislative intent, as set forth in
Section 1 of the statute, continues the
focus on the expenditures of public
funds, while recognizing that its actions
will have a limiting effect on the politi-
cal activities of board members and em-
ployees. The language provides in per-
tinent part as follows:

“(a) The Legislature hereby finds and
declares that, in a democratic society,
the use of public funds in election cam-
paigns is unjustified and inappropri-
ate. No public entity should presume
to use money derived from the whole of taxpayers to
support or oppose ballot measures or candidates.” (b)
However, it is not the intent of the Legislature, in
enacting this act, to restrict the political activities of
officers or employees of a school district or community
college district except as provided in Article 2 (com-
mencing with Section 7050) of Chapter 1 of Part 5 of
the Education Code or as may be necessary to meet
specified requirements of federal law.23

Another argument made by those favoring unions’ use
of district email systems is that the same legislation that
adopted changes to Ed. Code Sec. 7054 added Sec. 7058.
That section provides that “nothing in this article shall pro-
hibit the use of a forum under the control of the governing
board of a school district or community college district if
the forum is made available to all sides on an equitable

basis.” Union advocates argue that email is a forum and that,
therefore, the Education Code sanctions the use of a district’s
email system so long as all points of view may be expressed.
That argument lacks merit.

First, the statutory language indicates that the decision
to open up a forum is discretionary. Nothing in the language
requires a district to offer a forum on political campaigns.
Districts that do not want to avail their email systems to
political commentary and advocacy thus are free to decide

against that action. In addition, the con-
cept of a forum almost certainly means
something other than an email system,
otherwise the exception would swallow
up the rule. If an email system is con-
sidered a forum — indeed if any of the
other forms of communication, such as
mail systems and telephone systems are
considered fora for purposes of Ed.
Code Sec. 7058 — then a district could
circumvent the prohibition simply by
opening up these communication av-
enues to other groups and individuals.
Surely, this cannot be the purpose of
the legislation.

Instead, a more reasonable and
likely interpretation of Ed. Code Sec.
7058 is that it authorizes a district to

open up its premises to all sides of a political issue, so long as
it does so on an equitable basis. Staff analysis of the 1995
legislation said the bill would “provide that public facilities
may be used if the facilities are made available to all sides on
an equitable basis.”24 Nothing in the language of the statute
or its legislative history indicates that use of the term “fo-
rum” could be used to eviscerate the intention of the law to
forbid the use of public funds or resources to support or
oppose political candidates or ballot measures.

Potential constitutional claims by union advocates cen-
ter on the argument that Ed. Code Sec. 7054’s restrictions on
the use of a district’s email system constitute a violation of
employees’ freedom of speech. In support of such a claim,
Fassler has argued that a district email system is a forum
under California law. As such, argues Fassler, it must be judged
by the standard as to whether the email communications are
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compatible with the normal activity of a particular place at a
particular time, and whether they are reasonable in light of
the purpose served by the forum. Fassler also has claimed
that even if an email system is a nonpublic forum under con-
stitutional analysis, a public agency’s regulation on its use
must be “content neutral” and reasonable in light of the pur-
pose served by the forum. In either case, according to Fassler,
a court likely would conclude that restrictions on the use of
email for political purposes were unconstitutional. A careful
review of the law reveals, however, that
no constitutional violation of the law
would occur.

With respect to whether a forum
exists, ample case law indicates that a
public employer’s email system is not a
public forum.25 The Supreme Court
has identified three types of fora: the
traditional public forum, the public fo-
rum created by government designa-
tion, and the nonpublic forum. Tradi-
tional public fora are those places that
“by long tradition or by government fiat
have been devoted to assembly and de-
bate.” Public streets and parks fall into
this category. A public forum may be created also by govern-
ment designation of a place or channel of communication.
The government does not create a public forum by inaction
or by permitting limited discourse, but only by intentionally
opening a non-traditional forum for public discourse.26 If
either a traditional forum or a designated forum exists, gov-
ernment must show a compelling state interest in order to
limit free speech.

Public property that is not by tradition or designation a
forum for public communication is considered a nonpublic
forum. The government can restrict access to a nonpublic
forum as long as the restrictions are reasonable and are not
an effort to suppress expression merely because public offi-
cials oppose the speaker’s view.

Here, a district’s email system clearly is a nonpublic fo-
rum. Email systems are not traditional public forums and
have not been designated for public use.27 The fact that unions
and others may have access to the email system under lim-
ited circumstances does not convert it to a public forum.

Thus, restrictions on a district’s email system are appropri-
ate so long as the district demonstrates that the restrictions
contained in Ed. Code Sec. 7054 are reasonable in light of
the purpose served by the forum and are viewpoint neutral.

Political restrictions on speech imposed by Ed. Code
Sec. 7054 and implemented through a district’s email sys-
tem are reasonable and viewpoint neutral. The restriction
against expending public funds or resources to support or
oppose political candidates or ballot measures is reasonable

because it is consistent with the district’s
purpose of preserving its property for
the use to which it is dedicated, i.e.,
communications regarding district-re-
lated business. In addition, avoiding the
appearance of political favoritism is a
valid justification for limiting speech
in a nonpublic forum.28 Furthermore,
the reasonableness of the limitations on
political campaigning via a district’s
email system also is supported by the
substantial alternative channels of com-
munication that remain open for union
communication. Such channels include
direct mail, a union Internet website,

and in-person solicitation.29

Second, it has long been recognized that a government
agency has far broader powers in regulating the speech of its
employees than in regulating the speech of the general citi-
zenry.30

Finally, even if it were necessary to focus on whether the
restrictions on political speech were “content neutral,” as
Fassler claims are necessary, the restrictions imposed by
Ed. Code Sec. 7054 are content neutral. Section 7054 re-
stricts all speech for or against a political candidate or
ballot measure. It makes no distinction based on perceived
support or lack thereof regarding a particular position. The
fact that it is a union that wants to make a speech does not
suggest that the government is seeking to limit a particular
viewpoint.31

Avoiding the

appearance of political

favoritism is a valid

justification for

limiting speech in a

nonpublic forum.
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Conclusion

The use of email in the workplace is a valuable tool but
a potentially contentious issue for labor and management. A
public agency may restrict access to its email system by dedi-
cating its use solely for business purposes. If a public agency
opens up its system for non-business use then it must pro-
vide a labor organization with equal access. Certain speech
by a union may be considered unprotected, which may result
in the loss of the right to use the email system. California law
prohibits the use of public funds and resources to urge the
support or defeat of political candidates or ballot measures.
Since email is a public resource (as a service or as equip-
ment), its use in political campaigns by unions should be
prohibited.  ❋❋❋❋❋
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